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DIOEST: 

Employees of Department of Defense (DOD) 
in Panama claim higher pay based on 
General Schedule rates. Decision of DOD 
to adopt lower-paying Panama Area Wage 
Base for U . S .  employees in Panama is 
authorized under Panama Canal Act of 
1979. Claim is denied since these 
employees have no entitlement to pay 
based on General Schedule rates. 

ISSUE 

The issue in this decision concerns the entitlement of 
United States citizens employed by the Department of Defense 
in the Republic of Panama to pay based upon General Schedule 
rates. We hold that these employees may be paid at the 
lower Panama Area Wage Base rate instead of the General 
Schedule rate in view of the authority in the Panama Canal 
Act of 1979 permitting agencies to adopt that lower pay 
schedule . 

BACKGROUND 

This decision is in response to a claim filed by 
Albert J. Joyce, an attorney who represents approximately 
61 employees of the Department of Defense in the Republic of 
Panama . 

Mr. Joyce contends that these employees, who are United 
States citizens employed by the Department of Defense (DOD) 
in Panama, are entitled to compensation based on General 
Schedule rates. He states that DOD unilaterally decided to 
adopt the Panama Area Wage Base, which has a much lower rate 
of pay for equivalent positions, and this action affects 
compensation as well as such benefits as life insurance, 
leave, within-grade increases, and retirement. Mr. Joyce 
argues that the Panama Area Wage Base was not imposed upon 
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U n i t e d  S t a t e s  c i t i z e n s  employed by DOD by t h e  terms o f  t h e  
Panama C a n a l  T r e a t y  o f  1977,  which  was r a t i f i e d  by t h e  
U n i t e d  S t a t e s  S e n a t e .  T h e r e f o r e ,  h e  a r g u e s  t h a t  s i n c e  t h e  
Panama Area Wage Base was n o t  r a t i f i e d  or a p p r o v e d  by t h e  
C o n g r e s s ,  it c a n n o t  be s u b s t i t u t e d  f o r  t h e  G e n e r a l  S c h e d u l e  
r a t e s  o f  p a y  which  s h o u l d  c o n t i n u e  f o r  t h e s e  DOD employees. 

of DOD, n o t  t h e  Panama C a n a l  Commission, and  t h a t  t h e  
c l a i m a n t s  a r e  g o v e r n e d  by  t h e  S t a t u s  o f  F o r c e s  Agreement 
(SOFA)  be tween  t h e  U n i t e d  S t a t e s  and  t h e  R e p u b l i c  o f  Panama, 
n o t  by Ar t i c l e  X (employment  w i t h  t h e  Panama C a n a l  
Commission)  o f  t h e  Panama C a n a l  T r e a t y  o f  1977,  or t h e  
Panama C a n a l  A c t  o f  1979. 

M r .  J o y c e  p o i n t s  o u t  t h a t  t h e  c l a i m a n t s  a re  employees  

We r e q u e s t e d  comments o n  M r .  J o y c e ' s  claim from b o t h  
t h e  Panama Area P e r s o n n e l  Board and  DOD. T h e  report  f rom 
DOD s t a t e s  t h a t  a l t h o u g h  M r .  J o y c e  claims c o m p e n s a t i o n  u n d e r  
t h e  G e n e r a l  S c h e d u l e  i n  a c c o r d a n c e  w i t h  C h a p t e r  53 o f  
T i t l e  5 ,  U n i t e d  S t a t e s  Code, DOD e l e c t e d  t o  par t ic ipa te  i n  
t h e  Panama C a n a l  Employment Sys tem and is, t h e r e f o r e ,  
e x c l u d e d  f rom t h e  p r o v i s i o n s  o f  Chapter  53. S e e  5 U.S.C. 
5 s  5 1 0 2 ( c ) ( 1 2 )  and  5 3 3 1 ( b )  ( 1 9 8 2 ) .  The report s t a t e s  
f u r t h e r  t h a t  t h i s  appl ies  t o  a l l  employees  u n d e r  t h e  Panama 
Cana l  Employment Sys t em w i t h o u t  r e g a r d  to  how t h e  employee 
was a p p o i n t e d  i n t o  t h e  s y s t e m ,  by t r a n s f e r ,  l oca l  h i r e ,  
o r  r e c r u i t m e n t .  

The report  f rom DOD p o i n t s  o u t  t h a t  t h e  1955 T r e a t y  o f  
Mutual  U n d e r s t a n d i n g  and  C o o p e r a t i o n  and R e l a t e d  Memorandum 
o f  U n d e r s t a n d i n g  r e q u i r e d  no d i s c r i m i n a t i o n  o n  t h e  basis o f  
c i t i z e n s h i p  i n  base pay  f o r  s imilar  p o s i t i o n s ,  and i t  d i d  
n o t  r e q u i r e  t h a t  a l l  p o s i t i o n s  m u s t  be p a i d  o n  U n i t e d  S t a t e s  
( G e n e r a l  S c h e d u l e )  rates.  The report  s t a t e s  f u r t h e r  t h a t  t o  
be c o m p e t i t i v e  and  f o r  r e c r u i t i n g  p u r p o s e s ,  many pos i t i ons  
were p a i d  a t  U.S. r a t e s ,  b u t  a s  more p o s i t i o n s  were f i l l e d  
w i t h  " local  h i r e s , "  t h e s e  p o s i t i o n s  were p a i d  a t  local 
ra tes ,  b u t  w i t h  " g r a n d f a t h e r "  p r o t e c t i o n  f o r  employees  who 
had p r e v i o u s l y  b e e n  h i r e d  a t  t h e  h i g h e r  U.S. ra tes .  

The DOD report c o n t i n u e s  t h a t  w i t h  t h e  s i g n i n g  o f  t h e  
Panama C a n a l  T r e a t y  o f  1977,  DOD c o n t i n u e d  t o  r e c r u i t  
l o c a l l y  t o  t h e  greatest  e x t e n t  poss ib l e .  When DOD imple- 
mented t h e  new p a y  base on  October 1 ,  1979,  c u r r e n  
employees  who were r e c e i v i n g  a h i g h e r  r a t e  of pay  e c e i v e d  
" g r a n d f a t h e r "  p r o t e c t i o n  u n d e r  t h e  p r o v i s i o n s  of 5 C.F.R.  
SS 251.12 and  251.41. S u c h  p r o t e c t i o n  a p p l i e d  
employees  who were work ing  u n d e r  t h e  C a n a l  Zon Merit Sys tem 
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(now Panama C a n a l  Employment Sys t em)  who c o n t i n u e d  i n  
employment  w i t h o u t  a b r e a k  i n  service of more t h a n  3 d a y s .  
See 35 C.F.R. S S  251.2 and  2 5 1 . 1 2 ( b ) ( l ) .  

Thus ,  t h e  report from DOD c o n c l u d e s  t h a t  a l l  employees 
c o v e r e d  by t h e  Panama C a n a l  Employment System are  
( 1 )  e x c l u d e d  from 5 U.S.C. Chapter 53  and  are p a i d  i n  
a c c o r d a n c e  w i t h  35 C.F.R. P a r t  251,  ( 2 )  t h a t  t h e  
" g r a n d f a t h e r "  p r o v i s i o n s  are l i m i t e d  and  d o  n o t  e x t e n d  t o  
employees  who r e c e i v e d  h i g h e r  r a t e s  o f  pay w h i l e  employed 
by F e d e r a l  a g e n c i e s  i n  t h e  U n i t e d  S t a t e s ,  and  ( 3 )  t h a t  t h e  
Panama Area Wage Base is n o t  new b u t  simply e x t e n d s  a 
p r a c t i c e  begun i n  1955 to  pay  local ra tes  f o r  p o s i t i o n s  
which  c a n  b e  f i l l e d  w i t h o u t  r e c r u i t i n g  i n  t h e  U n i t e d  States .  

The report f rom t h e  Panama Area P e r s o n n e l  Board 
p r o v i d e d  s imi l a r  i n f o r m a t i o n  . 

DISCUSSION 

The Panama C a n a l  A c t  o f  1979, 22 U.S.C. S S  3601-3871 
( 1 9 8 2 ) ,  which  implemented  t h e  Panama C a n a l  T r e a t y  of 
1977,  es tab l i shed  t h e  Panama C a n a l  Employment System. 
See 22 U.S.C.  S $  3651-3665. A s  n o t e d  by t h e  report f rom 
DOD, employees u n d e r  t h e  Panama C a n a l  Employment Sys tem 
r e c e i v e  c o m p e n s a t i o n  u n d e r  t h e  p r o v i s i o n s  of 35 C.F.R. 
P a r t  251 ( 1 9 8 3 ) .  

Under t h e  a u t h o r i t y  o f  22 U.S.C. S 3 6 5 2 ( b ) ( 2 ) ,  t h e  head  
of a n y  E x e c u t i v e  a g e n c y  "may elect  t o  h a v e  t h e  Panama C a n a l  
Employment Sys tem made appl icable  i n  whole  o r  i n  par t  t o  
p e r s o n n e l  of t h a t  a g e n c y  i n  t h e  R e p u b l i c  of Panama." T h i s  
is t h e  a u t h o r i t y  cited by DOD f o r  i t s  a c t i o n  t o  a d o p t  t h e  
Panama Area Wage Base fo r  DOD employees  employed i n  Panama. 
See  35 C.F.R. S 251.4.  

A s  n o t e d  by t h e  report from DOD, employees of a n  Execu- 
t i v e  a g e n c y  which  h a s  e l e c t e d  c o v e r a g e  u n d e r  s e c t i o n  
1 2 1 2 ( b ) ( 2 )  of t h e  Panama C a n a l  A c t  ( 2 2  U.S.C. S 3 6 5 2 ( b ) ( 2 ) ) ,  
are excluded from c o v e r a g e  u n d e r  5 U.S.C.  C h a p t e r  53,  
S u b c h a p t e r  111, g o v e r n i n g  t h e  G e n e r a l  S c h e d u l e  pay  r a t e  
s y s t e m ,  and  c o v e r a g e  u n d e r  5 U.S.C. C h a p t e r  51,  g o v e r n i n g  
t h e  c l a s s i f i c a t i o n  of p o s i t i o n s .  S e e  5 U.S.C. SS 5 3 3 1 ( b )  
and  5 1 0 2 ( c ) ( 1 2 )  ( 1 9 8 2 ) ,  as  amended by s e c t i o n  3 3 0 2 ( e ) ( 6 )  o f  
t h e  Panama C a n a l  A c t  o f  1979,  P u b l i c  Law 96-70, 9 3  S t a t .  
452,  498.  

- 3 -  



B-208715 

By i ts  terms, t h e  Panama C a n a l  A c t  of 1979 implemented 
t h e  Panama C a n a l  T r e a t y  of 1977 and  r e l a t e d  a g r e e m e n t s  
be tween t h e  U n i t e d  S t a t e s  and t h e  R e p u b l i c  of Panama. 
S e c t i o n  2 of P u b l i c  Law 96-70, 9 3  S t a t .  4 5 2 ,  4 5 5  ( 2 2  U.S.C. 
S 3 6 0 1 ) .  A l t h o u g h  M r .  J o y c e  c o n t e n d s  t h a t  t h e  a c t i o n  by DOD 
t o  u n i l a t e r a l l y  a d o p t  t h e  Panama Area Wage Base was n o t  a n  
a c t i o n  r a t i f i e d  by t h e  C o n g r e s s ,  w e  c o n c l u d e  t h a t  s u c h  
a c t i o n  was c l e a r l y  a u t h o r i z e d  by t h e  terms of t h e  Panama 
Cana l  A c t  o f  1979 which  was e n a c t e d  by t h e  Congres s .  
I n  v i ew o f  t h e  a u t h o r i t y  c o n t a i n e d  i n  t h e  Panama C a n a l  A c t  
of 1979,  w e  f i n d  no  e n t i t l e m e n t  by U n i t e d  S t a t e s  c i t i z e n s  
employed i n  Panama by F e d e r a l  a g e n c i e s  to  c o m p e n s a t i o n  based  
upon t h e  G e n e r a l  S c h e d u l e  ra tes  o f  pay .  

M r .  Joyce a l so  c o n t e n d s  t h a t  t h e  a u t h o r i t y  by DOD 
d e n i e s  U n i t e d  S t a t e s  c i t i z e n s  t h e  G e n e r a l  S c h e d u l e  pay ra te  
and  t h e r e f o r e  d i s c r i m i n a t e s  i n  v i o l a t i o n  of s e c t i o n  106 of 
P u b l i c  L a w  92-129, 85  S t a t .  3 4 8 ,  355  ( 1 9 7 1 ) .  T h a t  s e c t i o n  
p r o h i b i t s  d i s c r i m i n a t i o n  i n  t h e  employment of c i v i l i a n  
p e r s o n n e l  a t  any  DOD f a c i l i t y  i n  a n y  f o r e i g n  c o u n t r y  b e c a u s e  
t h e  p e r s o n  is a c i t i z e n  of t h e  U n i t e d  States.  However, 
s i n c e  w e  c o n c l u d e  t h a t  these employees  i n  Panama have  no  
e n t i t l e m e n t  t o  pay  b a s e d  on t h e  G e n e r a l  S c h e d u l e ,  w e  are 
u n a b l e  t o  c o n c l u d e  t h a t  t h e  a d o p t i o n  of t h e  Panama Area Wage 
Base d i s c r i m i n a t e s  a g a i n s t  t h e s e  employees .  

A c c o r d i n g l y ,  we c o n c l u d e  t h a t  these employees  a re  n o t  
e n t i t l e d  t o  h i g h e r  p a y  b a s e d  o n  t h e  G e n e r a l  S c h e d u l e .  

Acting Comptrol leJ  G h n e r a l  
of t h e  U n i t e d  S ta tes  
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